Review of National
Implementing
Legislation

The Departments of Commerce, State, and Jwgth the requirements of the Convention. We looked
tice and the United States Securities and Excharfgst at whether the law contains provisions implement-
Commission have conducted a review of implemernig the basic statement of the offense, set forth in Ar-
ing legislation of the eleven foreign countries faticle 1 of the Convention, which obligates the coun-
which the Convention was in force as of July 1, 1998y to criminalize the bribery of foreign public officials.
These countries are Bulgaria, Canada, Finland, G&fe also looked closely at the definitions of the off-
many, Greece, Hungary, Japan, Korea, Iceland, Neror and offeree of the bribe, to ensure that transac-
way, and the United KingdonWe have also includedtions within the scope of the Convention are ad-
a brief summary of the amendments to the Foreigquately covered, pursuant to Article 1 of the
Corrupt Practices Act (FCPA). In next year’s reporGonvention. Article 1 requires each Party to
we will review the implementing legislation of addicriminalize the bribery of foreign public officials by
tional countries that have enacted national implemetany person.” It defines “foreign public official” as
ing legislation and ratified the Convention. any person holding a legislative, administrative or

We are generally encouraged by the seriousngsdicial office, whether they are appointed or elected,
with which signatories have approached their corany person holding a public function, and any offi-
mitments under the Convention. In addition to thaal or agent of a public international organization.
eleven signatories noted above, four others—Austri&e then examined the manner and extent to which
Belgium, Mexico, and Sweden—have enacted impl#te country will exercise its jurisdiction in enforcing
menting legislation. In all the remaining countriests law, in accordance with Article 4 of the Conven-
governments have either introduced implementinign.
legislation or are expected to do so soon. By the time We have paid special attention to the penalties
of next year’'s report, most signatories should hairaposed for the criminal offense of bribery of for-
enacted implementing legislation, ratified the Coreign public officials, which Article 3 of the Conven-
vention and deposited instruments of ratification witfion states must be “effective, proportionate, and dis-
the OECD. suasive.” Where possible, we have examined other

Our methodology for analyzing implementing legissues, such as bribery as a predicate offense to money
islation was to compare new or existing legislatidaundering (Convention Article 7), provisions on
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books and records (Convention Article 8), mutual Iéent that resources permit, we will seek to expand our
gal assistance and extradition (Convention Articlesc®ntacts with key countries in the coming year to ob-
and 10), and conspiracy, attempt and authorizatitain more detailed information on relevant laws and
(Convention Article 1.2). gain a better understanding of them through discus-
Drawing from this methodology, each country resions with country experts.
view follows the same format: This preliminary analysis, though limited in scope,
» Basic statement of the offense. developed an initial understanding of signatories’ ef-
* Jurisdictional principles. forts to date and highlighted issues for more in-depth
» Coverage of payor/offeror. study. Generally the eleven countries examined have
» Coverage of payee/offeree. all sought to address the requirements of the Conven-
* Penalties. tion in explaining their implementing legislation.
» Books and records provisions. Based on the text of legislation, many of the require-
* Money laundering. ments appear to have been met. Questions, however,
» Extradition/mutual legal assistance. emerged from our analyses that require further

e Complicity (including incitement, aiding andexamination.

abetting, or authorization), attempt, conspiracy.
We used a variety of sources in our analyses, in-
cluding texts of laws, diplomatic reporting and ex-

* In Bulgaria, it is not clear whether the law pro-
vides for noncriminal sanctions against legal per-
sons or confiscation of proceeds of bribery, as

changes, private sector comments, publications, and required by the Convention.

other materials. Analyzing a signatory’s implementa-
tion of the Convention, however, is a complex under-
taking. It requires an in-depth understanding of not
only the new laws that bring the Convention into ef-
fect but the entire body of legislation relevant to brib-
ery and corruption. How these laws are interpreted
and enforced differs markedly among the signatories.
A particular analytical difficulty is that several

» Japan’s implementing legislation raises several
issues. Maximum fines for natural and legal per-
sons are limited to approximately $25,000 and
$2.5 million, raising concerns about whether they
meet the Convention’s requirement to be “effec-
tive, proportionate and dissuasive.” There is also
a concern that Japan will not subject the pro-
ceeds of bribery to confiscation or will not im-

countries did not enact comprehensive, self-contained pose monetary sanctions of comparable effect

legislation criminalizing bribery. Rather, they passed
amendments to existing antibribery legislative provi-

in lieu of such confiscation, as required by the
Convention.

sions or selected provisions necessary to implement ¢ In Germany’s implementing legislation, there

the basic offense of bribery (Article 1 of the Conven-
tion). For other countries, a complete understanding
of the adequacy of implementation requires an in-
depth analysis of relevant laws and regulations on
accounting, books and records, money laundering
and complicity. As several countries had not yet de-
posited their official translations of their legislation
in the OECD working languages (i.e., English or
French), we took the initiative to obtain informal trans-
lations so that U.S. agencies could begin their review.
Despite these limitations, we were able to complete
an initial analysis of all eleven foreign signatories’
implementing legislation.

We are continuing to review information on rel-
evant legislation and to monitor the signatories’ imple-
mentation of the Convention, independently and within
the OECD Working Group on Bribery. Much more
analysis of implementing legislation and related laws

are questions about the extent to which fines will
be “effective, proportionate and dissuasive.” It is
not clear whether Germany will implement its law
by imposing fines on corporations in amounts lim-
ited to approximately $531,300 (dollar equiva-
lent of the statutory fine for corporations embod-
ied in its Administrative Offenses Act) or whether
Germany will seek to impose fines up to the
amount of the commercial advantage gained from
the bribery.

* Norway’s implementing legislation raises two
concerns. The maximum penalty for bribery of a
public official is imprisonment for only up to one
year, and the relevant statute of limitations is only
two years.

» For the United Kingdom, existing legislation on
corrupt practices does not explicitly address brib-
ery of foreign public officials and questions re-

is required before a definitive assessment can be mademain about whether it is adequate for implement-

of their compatibility with the Convention. To the ex-
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» Also, none of the eleven countries’ implementhe IAFCA covered only issuers with securities regis-
ing legislation explicitly addresses bribery of fortered under the 1934 Securities Exchange Act and
eign political parties, party officials, and candi“domestic concerns.” The IAFCA expanded the
dates. However, such provisionghile desirable FCPA's coverage to include all foreign persons who
from the U.S. perspective, are not specificallpommit an act in furtherance of a foreign bribe while
mandated by the Convention. (This subject is dis+ the United States.
cussed in greater detail in Chapter 6, Subsequent Third, the OECD Convention includes officials
Efforts to Strengthen the Convention.) of public international organizations within the defi-
As we continue our analysis of implementing legiition of “public official.” Accordingly, the IAFCA
islation and more information becomes available, veémilarly expanded the FCPA's definition of public
will be in a better position to assess the overall coofficials to include officials of such organizations.
formity of signatories’ laws with the Convention. IrPublic international organizations are defined by ref-
the meantime, preliminary analysis of the eleven sigrence to those organizations designated by Execu-
natories’ legislation has helped to identify strengthive Order pursuant to the International Organizations
and potential weaknesses in implementation and &smunities Act (22 U.S.C. § 288), or otherwise so
tablish a useful framework for more in-depth legalesignated by the President by Executive order for
analysis. The analysis will be useful for our participdhe purpose of the FCPA.
tion in the Working Group and our dialogue with sig- Fourth, the OECD Convention calls on parties to
natories on promoting effective implementation of thessert nationality jurisdiction when consistent with na-

Convention. tional legal and constitutional principles. Accordingly,
the IAFCA amended the FCPA to provide for juris-

I diction over the acts of U.S. businesses and nationals

Summary of Amendments to the FCPA in furtherance of unlawful payments that take place

Through the FCPA, the United States declared #dolly outside the United States.
policy that American companies should act ethically Fifth and finally, the IAFCA amended the FCPA
in bidding for foreign contracts and should act in ate eliminate the current disparity in penalties appli-
cordance with the U.S. policy of encouraging the deable to U.S. nationals and foreign nationals em-
velopment of democratic institutions and honest, trandoyed by or acting as agents of U.S. companies.
parent business practices. The FCPA requires béttior to passage of the IAFCA, foreign nationals
issuers and all other U.S. nationals and companasaployed by or acting as agents of U.S. companies
(defined as “domestic concerns”) to refrain from makvere subject only to civil penalties. The IAFCA
ing any unlawful payments to public officials, politieliminated this restriction and subjected all employ-
cal parties, party officials, or candidates for publiees or agents of U.S. businesses to both civil and
office, directly or through others, for the purpose afriminal penalties.
causing that person to make a decision or take
action, or refrain from taking an action, or to use h
influence, for the purpose of obtaining or retaininEUlg'i“'“iI
business. Bulgaria signed the Convention on December 17,
The International Anti-Bribery and Fair Comped997, and deposited its instrument of ratification with
tition Act of 1998 (IAFCA) amended the FCPA tdhe OECD Secretariat on December 22, 1998. A Law
conform it to the requirements of and to implemenn Amendment to the Penal Code was passed by Par-
the OECD Convention. First, the FCPA formerljiament on January 15, 1999, and came into force on
criminalized payments made to influence any declanuary 29, 1999.
sion of a foreign public official or to induce him to Bulgaria has enacted implementing legislation
do or omit to do any act in order to obtain or tthrough amendments to Articles 93 and 304 of the
retain business. The IAFCA amended the FCPA Bulgarian Penal Code to cover bribery of foreign pub-
include payments made to secure “any improper dit- officials in the course of international business
vantage,” the language used in Article 1(1) of thectivities. The following analysis is based upon the
OECD Convention. amended provisions of the Bulgarian Penal Code.
Second, the OECD Convention calls on parties to We understand that the Bulgarian legal system
cover “any person”; the FCPA prior to the passage ades not provide for the criminal liability of legal per-
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sons. In such cases, the Convention requires thaRemalties

legal person be subject to commensurate noncrimi- Under Article 304 of the Penal Code, the penalty
nal sanctions, including monetary penalties. It is nfwr bribery of domestic or foreign public officials is
clear whether Bulgarian law provides for such noimprisonment for a term of up to three years, unless
criminal sanctions. In addition, it is not clear whethehe official has violated his official duties in connec-
the confiscation provision in the Bulgarian Penal Codien with the bribe, in which case the penalty is im-
applies to the confiscation of the proceeds of bribgpyisonment for a term of up to five years.

in addition to the bribe itself. We understand that legal persons cannot be held
criminally liable under the Bulgarian legal system. It
Basic Statement of the Offense is not clear whether legal persons who bribe foreign

Under Article 304 of the Penal Code, it is unlawpublic officials would be subject to effective, propor-
ful to give a gift or any other material benefit to ationate and dissuasive noncriminal sanctions, as is
official in order that the official perform or not per+tequired by Article 3(2) of the Convention.
form an act within the framework of his or her ser- Under Article 307(a), the “object of the crime” is
vice. As amended, this applies to persons who bribswbject to confiscation and, if it is missing, a mon-
foreign public official while the person is carryingetary sanction of equal value shall be assessed. It is
out international business activities. not clear whether, in the context of bribery, the object

Article 304 does not address the element of inf the crime refers only to the bribe itself, or whether
tent, bribes made through intermediaries, or brib@swould also cover the proceeds of bribery, as pro-
paid on behalf of an official to a third party. (Articlesided in Article 3(3) of the Convention.

305(a) imposes criminal liability on persons who
“mediate” in the giving or receiving of a bribe.)  Books and Records Provisions

Article 308 of the Penal Code provides that per-
Jurisdictional Principles sons who forge an official document are subject to

We understand that the Penal Code applies to @linishment by imprisonment for a term of up to three
crimes committed in Bulgarian territory. It is not cleayears (except in minor cases). Under Article 309, per-
what acts in furtherance of the bribe would be reens who forge a private document are subject to pun-
quired to trigger the exercise of such territorial jurisshment by imprisonment for a term of up to two years.
diction. Under Article 4 of the Penal Code, Bulgaridt is not clear whether company records would be
also exercises jurisdiction over crimes committezbnsidered official or private documents for purposes
abroad by Bulgarian nationals. It is also our undesf these provisions.) It is uncertain whether daad
standing that this applies to the bribery of foreigwhat extent other provisions in the Penal Code would
public officials. apply to accounting offenses.

Under Article 80 of the Penal Code, the statute of
limitations for offenses carrying a penalty of imprisMoney Laundering

onment for three years or less is two years. It is our understanding that bribery of a domestic
or foreign public official is a predicate offense for
Coverage of Payor/Offeror purposes of the application of Bulgarian money laun-
Article 304 applies to any person, without refedering legislation. Under Article 253 of the Penal
ence to nationality. Code, persons who conclude transactions with funds
or property known or believed to have been acquired
Coverage of Payee/Offeree through criminal activity are subject to imprisonment
Article 93(15) of the Penal Code, as amendefiyr a period of up to three years and a fine of from 3
defines “foreign official” as any person million to 5 million levs (approximately $1,600 to
» Performing duties in a foreign country’s officeéb2,700).
or agency.

« Performing functions assigned by a foreigExtradition/Mutual Legal Assistance
country, including state-owned enterprises or or- Bribery is not listed as an extraditable offense un-

ganizations. der the 1924 U.S.-Bulgaria extradition treaty. How-
» Performing duties, assignments, or tasks daver, Article 10(1) of the Convention provides that
egated by an international organization. bribery of a foreign public official shall be deemed to
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be an extraditable offense under extradition treatiesthe receiving official’s country, and payments re-
between the parties. Dual criminality is required utated tobona fidebusiness promotion and execution
der the treaty and under Article 439(a)(2) of the Perddla contractSeeSections 3(3) & (4).
Code. The Bulgarian Constitution (Article 25(4)) and
the Penal Code (Article 4(2)) prohibit the extraditiodurisdictional Principles
of Bulgarian nationals. The United States and Bul- The Corruption of Foreign Public Officials Act
garia do not have a mutual legal assistance treatyddes not contain any specific provisions governing
is our understanding that Bulgaria has authority jorisdiction. It is also our understanding that Cana-
provide mutual legal assistance, on the basis diin courts will assert territorial jurisdiction where a
reciprocity. significant portion of the activities constituting the
nature of the offense takes place in Canada. There
Complicity, Attempt, Conspiracy must be a real and substantial link between the of-
Under Article 21 of the Penal Code, complicity ifense and Canadian territory.
punishable by the penalty provided for the substan- It is our understanding that the courts in Canada
tive crime, with due consideration for the nature arve adopted a two-part test for determining whether
degree of the participation. Attempt is covered undarcrime took place in Canada. The court will first con-
Article 17-19. Article 18 provides that the penalty fosider all the relevant acts that took place in Canada
attempt is that of the substantive crime, with due catirat may have legitimately given Canada an interest
sideration for the degree of implementation and tlre prosecuting the offense. Second, the court will con-
reasons why the crime was not completed. sider whether it would offend international comity to
assert jurisdiction over those acts and the offe8se.
————— Libman v. R.2 S.C.R. 178 (1985).
Canada Canada has not asserted extraterritorial jurisdic-
The Canadian Corruption of Foreign Public Offition over this offense. However, Canadian law pro-
cials Act, 46-47 Elizabeth Il ch. 34, was adopted asides that any person who, while outside Canada,
December 7, 1998, assented to on December 10, 1668spires to commit an indictable offense in Canada
and entered into force on February 14, 1999. shall be deemed to have committed the offense of
Sources for this analysis include the text of thmonspiracy in Canad&eeCriminal Code § 465(4).
act, diplomatic reporting, and information from nonfhe penalties for conspiracy are the same as those for
governmental organizations. the substantive offenseSee Criminal Code 8§
465(1)(c).
Basic Statement of the Offense
Section 3(1) of the Corruption of Foreign Publi€Coverage of Payor/Offeror
Officials Act provides: The Corruption of Foreign Public Officials Act
Every person commits an offense who, in or- applies to “every person,” without reference to na-
der to obtain or retain an advantage in the tionality. “Person” includes “Her Majesty and public
course of business, directly or indirectly gives, bodies, bodies corporate, societies, companies, and
offers or agrees to give or offer a loan, re- inhabitants of counties, parishes, municipalities or
ward, advantage or benefit of any kind to a other districts in relation to the acts and things that
foreign public official or to any person for they are capable of doing and owning respectively.”
the benefit of a foreign public official; SeeCriminal Code § 2.
(a) as consideration for an act or omission by
the official in connection with the performance
of the official’s duties or functions; or
(b) to induce the official to use his or her po-

Coverage of Payee/Offeree
Section 2 of the Corruption of Foreign Public Of-
ficials Act defines a “foreign public official” as

sition to influence any acts or decisions of the
foreign state or public international organiza-
tion for which the official performs duties or

(a) a person who holds a legislative, adminis-
trative, or judicial position of a foreign state;
(b) a person who performs public duties or

functions. functions for a foreign state, including a per-
The Act contains exceptions for facilitation pay- son employed by a board, commission, cor-
ments, payments that are lawful under the written law poration or other body or authority that is es-
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tablished to perform a duty or function on by the Governor in CouncilSeeCriminal Code §
behalf of the foreign state, or is performing 750(3). Bribery of a municipal official will not result

such a duty or function; and in debarment because there is no direct link between
(c) an official or agent of a public interna- the infraction and the Crown.

tional organization that is formed by two or In addition to the penalties for bribery, the act

more states or governments, or by two or more contains two other offenses: possession of the pro-
such public international organizations. ceeds of bribery (Section 4) and laundering of the

The act further defines a foreign state to incluggoceeds of bribery (Section 5). The penalty for
national government of a foreign government and ¥#lation of these provisions is up to ten years im-
political subdivisions, and their departments, branchg@sjsonment, a penalty that is higher than that for
and agencies. the bribery offense itself.

The definition of a public official includes per- The act incorporates Section 2 of the Criminal
sons employed by “a board, commission, corpor@eode which defines “person” to include “bodies cor-
tion or other body of authority that is established fworate.” We understand thabrporations may be pros-
perform a duty or function on behalf of the foreigecuted criminally in Canada.
state, or is performing such a duty or function.” It is The Canadian theory of liability appears to be
our understanding thahe legislature intended thatsimilar to, but potentially somewhat narrower than,
judges interpret the terms of the act by referencettat of the United States. It focuses on an identifica-
the OECD Convention and Official Commentariesion of the corporation with the “directing mind,”
which provide that a “public enterprise” is “any enwhich is anyone who has been authorized to exercise
terprise, regardless of its legal form, over which a gotthe governing executive authority of the corpora-
ernment, or governments, may, directly or indirectlyipn.” A corporation can be liable if the criminal acts
exercise a dominant influence.” The Act does not aalre performed by the manager within the sector of
dress whether state-owned enterprises acting in a carqperation assigned to him or her by the corporation.
mercial context are covered. The Official Commerhe sector may be functional or geographic or may
taries affirmatively state that they are not so coverethbrace the entire undertaking of the corporation.
if the enterprise receives no subsidies or privileges. Sections 7 and 9 of the Corruption of Foreign

SeeOECD Commentary footnote 14. Public Officials Act adds the three offenses created
under the act (bribery, possession of proceeds, and
Penalties money laundering of proceeds) to the statutory list of

The Corruption of Foreign Public Officials Act‘enterprise crimes,” see Criminal Code § 462.3, thus
provides for a sentence of imprisonment of not moemabling the government to obtain warrants to search,
than five years. We understand that corporations aeize, and detain the proceeds of these offenses and
subject to fines at the discretion of the court with o obtain an order of forfeiture upon convictiddee
maximum set by statute. There does not appear@ominal Code 8§ 462.32-.5.
be any guidance as to the proper calculation of the
fine. Books and Records Provisions

The penalties under the act are roughly congru- Canada has a number of statutes that govern books
ent to the penalties for domestic bribery except thatad records. They prohibit falsification of books and
person convicted of bribery of a foreign public offidocuments, false pretense, false statement, false pro-
cial is not subject to debarment. Bribery of domestépectus, forgery, and frauéeeCriminal Code 88
public and municipal officials is punishable by im361-62, 366, 380, 397, and 400. However, Canadian
prisonment for up to five years and corporations dbasiness leaders have criticized the Canadian laws as
subject to a fineSeeCriminal Code 88 121, 123.insufficient because they do not prohibit off-the-books
Bribery of law enforcement officials and judges iaccounts, inadequately identified transactions, the re-
subject to a sentence of fourteen years imprisonmesurding of nonexistent expenses, and the use of false
SeeCriminal Code 88 119, 120. documents.

In addition, a person convicted of bribery of a The Generally Accepted Auditing Standards in ef-
public official (but not a municipal official) is auto-fect in Canada require the auditor to obtain a written
matically debarred from government contracting aertification from management that it is not aware of
employment unless pardoned or specifically reinstatady illegal or possibly illegal acts.
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Money Laundering person in the service of the European Commu-
Sections 5 and 7 of the Corruption of Foreign nities, to an official of another Member State
Public Officials Act criminalize the laundering of the of the European Union or to a foreign official
proceeds of any payment in violation of the act and of another Member State of the European
makes offenses under the act predicate offenses un-Union or to a foreign official, in exchange for
der Canada’s money laundering legislatiSaeCrimi- his/her actions in service, promises, offers or
nal Code 462.3. The Act further criminalizes the laun- gives a gift or other benefit, intended to the
dering of the proceeds of any payment that “if it had said person or to another, that affects or is in-
occurred in Canada, would have constituted an of- tended to affect or is conductive to affecting

fense under section 3.” the actions in services of the said person, shall
be sentenced for bribery to a fine or to impris-
Extradition/Mutual Legal Assistance onment for at most two years.

Canada will provide mutual legal assistance and (2) A person who, in exchange for the actions
extradition with respect to the offenses covered by in service of a public official or another per-
the OECD Convention. Under Canadian law, there son mentioned in paragraph (1) promises, of-
must be an extradition agreement with the country fers or gives a gift or other benefit mentioned
requesting extradition; that country must punish the in the said paragraph to another person, shall
offense by imprisonment for a maximum term of two also be sentenced for bribery.
or more years; and the equivalent offense must also Generally, Section 13 provides that persons who
be punishable under Canadian law by a maximuntentionally promise, offer, or give gifts or other ben-

term of imprisonment of two or more years. efits either directly or indirectly to a foreign public
official to affect the behavior of such an official may
Complicity, Attempt, Conspiracy be imprisoned for a maximum period of two years or

Canadian law permits prosecution for attempt aficied. The provision is not limited to bribes in the
aiding and abettingSeeCriminal Code 88 21(1), 24.context of international business. Although interme-
The Corruption of Foreign Public Officials Actdiaries are not specifically mentioned, the provision
covers any individual who “agrees to give or offer” aays that bribes “intended” for public officials are
payment.See§ 3(1). In addition, as noted, Canadianovered. Payments involving third parties are cov-
law provides that a conviction for conspiracy carriexed under Section 13(2).
the same penalties as a conviction for the substantive

offense. Jurisdictional Principles

Finland practices both territoriality and national-
_ ity jurisdiction. Chapter 1, Section 1 of the Finnish
Finland Penal Code provides that Finnish law shall apply to

Finland signed the Convention on December 1@ffenses committed in Finland. Pursuant to Section
1997, and enacted implementing legislation on Octbd of the same chapter, acts are deemed to have been
ber 9, 1998. Finland was the sixth country to depositmmitted in Finland if the criminal act occurred in
its instrument of ratification with the OECD on DeFinland or if the consequences of the offense as de-
cember 10, 1998. The implementing legislation efined by statute were realized in Finland. Chapter 1,
tered into force on January 1, 1999. Section 6 of the Finnish Penal Code allows for the

Sources for this analysis include a translation pfosecution of a Finnish citizen who commits an of-
the new provisions to the Finnish Penal Code, Chdpnse outside of Finland. Chapter 1, Section 11 of the
ter 16, entitled “Offenses against Public AuthoritiesEinnish Penal Code requires dual criminality for of-
as well as information from our embassy in Helsinkienses committed abroad by a Finn. The Finnish pro-

visions on jurisdiction have been part of Finnish Pe-
Basic Statement of the Offense nal law since 1996 and no changes were needed to

The basic statement of the offense of bribing formplement the Convention.
eign public officials is set forth in Chapter 16 of the
Finnish Penal Code, Section 13 on bribery: Coverage of Payor/Offeror

(1) A person who to a public official, to an em- The Finnish legislation covers bribery bypy per-

ployee of public corporation, to a soldier, to a son. It is our understanding that “any person” is to be
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broadly construed, applying to both natural and leg@énalties
persons to the extent of Finland’s jurisdiction. Under Chapter 16, Section 13, the Finnish law

The Finnish provisions on corporate criminal liprovides for a fine or a two-year maximum prison
ability found in Chapter 16, Section 28 of the Finrsentence for persons who have committed bribery of
ish Penal Code also apply to bribery of foreign pudemestic public officials. No amount for the fine is
lic officials. Under Chapter 9, Section 2 of the Penapecified. In addition, for “Aggravated Bribery,” the
Code, a Finnish corporation may be fined for thaffender shall be sentenced to a minimum of four
actions of its management representatives or employenths and a maximum of four years imprisonment.
ees, when acting within the scope of their employhese provisions also apply to the bribery of foreign
ment on behalf or for the corporation or for its bempublic officials, so the penalties for domestic and for-
efit, if they act as accomplices in committing amign bribery are the same. Corporations can also be
offense or allowed the offense to happen. Sectifined pursuant to Chapter 9 of the Finnish Penal Code
2(2) states that even if a specific person cannot &&set forth above. There does not appear to be a maxi-
identified as the offender, the corporation itself canum or minimum fine for either persons or corpora-
still be fined. tions under the Finland’s implementing legislation.

Penal Code Chapter 9, Sections 4 and 6 set forth Chapter 40, Section 4 of the Finnish Penal Code
illustrative lists of factors that must be taken into acevers forfeiture of bribes: the gift or benefit or the
count when determining sentencing for individuakorresponding value will be forfeited to the State from
and imposing fines on corporations, including: ththe bribe recipient or beneficiary. Section 4 applies to
lack of corporate oversight; the position of the ofassive bribery. We understand that although the Finn-
fender in the corporation; the seriousness of the ofh penal code does not specifically address forfei-
fense; the consequences to the corporation due tottive for active corruption, Chapter 2, Section 16 of
commission of the offense; measures, if any, takdre Penal Code provides for forfeiture generally, and
by the corporation to prevent the offense from occwan be applied to offenses of active corruption. We
ring; whether the offender sentenced is part of mamderstand that there are no additional civil or ad-
agement; the size of the corporation; the amount rofnistrative sanctions for bribery under Finnish law.
shares held by the offender; and the extent to which Statutes of limitationare covered under the Finn-
the offender can be held personally liable for the comsh Penal Code Chapter 8, Section 1, which provides
mitments of the corporation. For fines, the list algbat charges must have been brought within five years
takes into account not only the size of the corporafter the offense for the imposition of a sentence. For
tion, but also its solvency, earnings, and other indicadggravated Bribery, the statute of limitations is ten
tors of its financial circumstances. Section 9 providgears.
that the statute of limitations for the imposition of any
corporate fine is five years. Books and Records Provisions

The Finnish law on accounting provisions is cov-

Coverage of Payee/Offeree ered under Chapter 30, Section 9 of the Finnish Penal

In Chapter 16, Section 20, of the Finnish Pen@lode:
Code, a “foreign public official” is defined as If a person with a legal obligation to keep ac-

a person who in a foreign State has been ap-
pointed or elected to a legislative, administra-
tive or judicial office or duty, or who other-
wise performs a public duty for a foreign State,
or who is an official or representative/agent
of an international organization under public
law.

Although the Finnish definition of foreign public

counts, his/her representative or the person
entrusted with the keeping of accounts inten-
tionally (1) neglects in full or in part the re-
cording of business transactions or the balanc-
ing of the accounts, (2) enters false or
misleading data into the accounts, or (3) de-
stroys, conceals or damages account documen-
tation and in this way essentially impedes the

official contains no reference to employees of a “public
agency or public enterprise” as does Article 1(4)(a), financial result of the business of the said per-
Section 13 of the Finnish law, the provision contain- son or of his/her financial standing, he/she shall
ing the basic statement of the offense, does prohibit be sentenced for an accounting offense to a
bribes to employees of public corporations. fine or to imprisonment for at most three years.

obtaining of a true and sufficient picture of the
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The Accounting Act applies to all Finnishther the crime, whether it is carried out or attempted,

enterprises. will be sentenced under the same provisions as a prin-
cipal. Finnish law does not specifically criminalize
Money Laundering an attempt to bribe a foreign public official, as the

Money laundering is a crime under Chapter 3Basic prohibition already covers promising and of-
Section 1(2) of the Finnish Penal Code. It covers &ring bribes to such officials.

assets or property resulting from offenses of the Fir_
ish Penal Code, including bribery of foreign publi

officials. Germany
Germany signed the Convention on December 17,
Extradition/Mutual Legal Assistance 1997, and deposited its instrument of ratification with

The Finnish Extradition Act provides that Finnishthe OECD on November 10, 1998. The German leg-
nationals shall not be extradited. Section 4 of the Eslation entered into force on the same date as the
tradition Act provides that extradition will not beConvention, February 15, 1999.
granted unless the request is based upon an act that isSources for this analysis include Germany’s imple-
an extraditable offense, or the act, if it had been comenting legislation, entitled the Act on the Conven-
mitted in Finland, constitutes an offense for whiction dated December 17, 1997, on Combating Brib-
the penalty is greater than one year. Acts within teey of Foreign Public Officials in International
scope of Article 1 of the Convention will fulfill the Transactions, dated September 10, 1998 (ACIB), and
dual criminality requirement, as the Finnish penaltgporting from our embassy in Berlin.
for bribery is a maximum of two years. It is unclear
whether Section 4 applies to nationals as well as n@usic Statement of the Offense
nationals. Under the Extradition Act between Finland Germany’s basic statement of the offense is in two
and other Nordic countries, Finnish nationals may barts. With respect to officials, soldiers, and judges,
extradited to other Nordic countries in some casdlke ACIB prohibits
Finland is expected to ratify soon the 1996 Conven- bribery concerning a future judicial or offi-
tion relating to extradition between member states of cial act which is committed in order to obtain
the European Union. After ratification of that con- or retain for the offender or a third party busi-
vention, Finland will be able under certain conditions, ness or an unfair advantage in international
to extradite Finnish nationals to other European Union business transactions.
states. ACIB 8§ 2(1). Germany implemented the Conven-

Our embassy reports that mutual legal assistaricn by making judges, officials, and soldiers of for-
is provided for by the Finnish Act on Internationaéign governments and international organizations
Legal Assistance in Criminal Matters. Under that acequal” to domestic judges, officials, and soldiers for
Finland can provide assistance without the conditipurposes of Sections 334 (active bribery), 335 (se-
of dual criminality, except where coercive measurgsre cases of bribery), 336 (omission of public ser-
are requested, unless such measures would be awddle), and 338 (fine and forfeiture). The basic offense,
able under Finnish law had the offense upon whitherefore is defined in Criminal Code Section 34 as

the request is based occurred in Finland. follows:
Whoever offers, promises, or grants an ad-
Complicity, Attempt, Conspiracy vantage to any official, any person specifi-

Chapter 5 of the Finnish Penal Code contains pro- cally engaged for public service, or any sol-
visions on conspiracy, attempt, and authorization. dier of the Federal Armed Forces, on behalf
Under Chapter 5, Section 1, if two or more persons of such person or for a third party, in return
have committed a crime together, they shall be pun- for the performance of a past or future public
ished as principals. If the offense is carried out or service and the past or future breach of his
attempted, under Chapter 5, Section 2 of the Penal official duties, shall be punished.

Code, a person who encouraged another in commit- Unlike the domestic bribery provisions, the imple-
ting the offense will be punished for incitement asrmenting legislation applies to “future judicial or offi-

principal. Complicity is covered by Chapter 5, Seaial acts.” As Section 334 applies to “offers,” the tim-
tion 3, which provides that a person who acts to fung of the payment itself, whether before or after the
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corrupt act, is not determinative. In addition, thimternational court; (2) public officials of a foreign
implementing legislation refers to “official act;” thestate or “persons entrusted to exercise a public func-
domestic bribery laws use the term “performance tbn with or for an authority of a foreign state, for a
past or future public service and the past or futupeblic enterprise with headquarters abroad, or other
breach of his official duties.” public functions for a public state; (3) a public offi-

The second prong of the implementing legislatiatial or other member of the staff of an international
applies to bribery of foreign parliamentarians. Therganization or a person entrusted with carrying out
implementing legislation provides in ACIB 8§ 2(2) thaits functions; (4) a soldier of a foreign state or one

Anyone who offers, promises, or grants to a who is entrusted to exercise functions of an interna-

member of a legislative body of a foreign state tional organization; and (5) a member of a legislative

or to a member of a parliamentary assembly body or parliamentary assembly of a foreign state or

of an international organization an advantage international organizationSeeACIB § 2(1)(1). In

for that member or for a third party in order to addition, German law covers payments made to a third

obtain or retain for him/herself or a third party party.

business or an unfair advantage in interna-

tional business transactions in return for the Penalties

member’'s committing an act or omission in As noted, Germany implemented the Convention
future in connection with his/her mandate or by adding bribery of foreign officials to its existing
functions, shall be punished. domestic bribery statutes. The penalties, therefore, are
the same.
Jurisdictional Principles Under Sections 334 and 335, bribery of a public

Germany applies the principles of both territoriefficial is punishable under a three-tier system: “less
ality and nationality jurisdiction. Germany will assersevere offenses” earn a prison term of up to two years,
jurisdiction when an offender or participant has acted a fine; “general” offenses earn a prison term of
or ought to have acted within its territory or when ththree months to five years; “particularly severe cases”
“success of the offense” occurs within its territoryearn a prison term of one to ten years.

SeeCriminal Code 88 3, 9. In addition, Germany will There is no statutory definition of “less severe of-

assert jurisdiction over the acts of its nationals abrodenses”; a “particularly severe case” is one which
“concerns an advantage of large proportions,” where

Coverage of Payor/Offeror the perpetrator “continuously accepts advantages

German law applies to “whoever” offers or paywhich he requested in return for the future perfor-
a bribe, although Germany does not presently pmance of a public service,” and where the perpetrator
vide criminal responsibility for corporations. How-conducts the activity as a business or as a member
ever, pursuant to Section 30 of the Administrativef a gang, which he joined in order to continuously
Offenses Act, a legal person may be fined whencammit such acts.”
person acting for the corporation was authorized by As noted, corporations are not subject to criminal
or was himself or herself “in a leading position.” It i§iability. However, they may be prosecuted adminis-
our understanding that the corporation may be hetdtively and subjected to fines under the Administra-
liable when a person in a leading position fails to propve Offenses Act. The statutory fines on corporations
erly supervise his subordinateSeeAdministrative are up to DM 1 million (approximately $531,300) for
Offenses Act, § 130. intentional acts by a leading person and up to DM

German law provides that a corporation cannot B80,000 (approximately $265,600) for negligent acts.
held administratively liable if the criminal offense itSeeAdministrative Offenses Act, 8§ 30. However, it is
self cannot be prosecuted for “legal reasons.” It is comr understanding that corporations can be subject to
understanding that this refers to such legal impedimefitees up to the amount of the commercial advantage.
as the statute of limitations and not mere inability ®eeAdministrative Offenses Act, 8 17(4). We have not

assert jurisdiction over a culpable individual. yet received any information on how often this provi-
sion has been invoked against German corporations.
Coverage of Payee/Offeree It is our understandinthat both the bribe and the

The implementing legislation covers payments ofroceeds of bribery are forfeitable under Criminal
fered or made to (1) judges of a foreign state or @wde, Section 73. However, in the case of corpora-

18 Addressing the Challenges of International Bribery and Fair Competition



tions, a corporation cannot both be fined and suthe Convention, as well as other information obtained

jected to an order of forfeiture. by the U.S. embassy in Athens.
Under Article 28 of the Greek Constitution, gener-
Books and Records Provisions ally approved rules of international law and interna-

We understand that Germany’s laws prohibit th®nal conventions that have been ratified under Greek
establishment of off-the-books accounts, and theaw form an integral part of domestic Greek law and
making of off-the-books or inadequately identifiedupersede any existing conflicting law, to the extent
transactions, the recording of nonexistent expendhat they do not conflict with the Constitution. Accord-
tures, the entry of liabilities with incorrect identificaingly, the Convention became an integral part of Greek
tion of their object, and the use of false documentsléav when Greece enacted Law 2656/1998 ratifying the
justify book entries. These prohibitions are in the for@onvention and including specific provisions to
of principles to which a corporation must adhere twiminalize bribery of foreign public officials.
meet the legal requirement that it conform with legal

norms. Basic Statement of the Offense
The basic statement of the offense is set forth in
Money Laundering Article 2(1) of the Law 2656/1998:

Bribery is a predicate offense for Germany’s 1. Any person who, in the conduct of interna-
money laundering provisiorSeeCriminal Code § tional business and in order to obtain or re-
261. As with domestic bribery, however, bribery com- tain business or other improper advantage,
mitted within German territory is always a predicate promises or gives, whether directly or though
offense, whereas bribery committed abroad is only a intermediaries, any undue gift or other advan-
predicate offense if it is also punishable at the place tage, to a foreign public official, for that offi-

of the offense. cial or for a third party, in order that the offi-
cial act or refrain from acting in relation to
Extradition/Mutual Legal Assistance the performance of official duties, is punished

Pursuant to bilateral agreements and various Eu- with imprisonment of at least one year.
ropean conventions, Germany will render mutual le-
gal assistance in investigations of foreign briberyurisdictional Principles
Germany also has a law permitting non—treaty based Although the statute itself does not contain any
mutual legal assistance. information about jurisdictional principles, Greek law
Pursuant to the Convention, bribery of a foreigmrovides for both territorial as well as nationality ju-
public official is an extraditable offense. The Unitedsdiction. Article 5 of the Greek Penal Code provides
States has an extradition treaty in force with Germarlyat Greece follows the principle of territoriality: Greek
However, the German Basic Law prohibits the extrariminal laws apply to all acts committed in Greek

dition of its nationals. territory, either by Greeks or other nationals. Article
16 generally defines the place where acts are com-
Complicity, Attempt, Conspiracy mitted as the place where the act or omission was

Attempt and complicity are both covered by Gecarried out in whole or in part. It is our understanding
man law.SeeCriminal Code 88 25(2), 26, 27, andhat if only part of the act in furtherance of the brib-
334 and ACIB § 1(2). ery took place in Greece, the crime would still fall

within Greek jurisdiction. Article 6 of the Penal Code
I provides that Greek criminal laws apply to criminal
Greece acts committed abroad by a Greek national if the act

Greece signed the Convention on December 13 punishable under the laws of the country in which
1997, and ratified it on November 5, 1998. It depog-occurs.
ited its instrument of ratification with the OECD on
February 5, 1999. Greece’s implementing legislatidGoverage of Payor/Offeror
was adopted on November 5, 1998, and became ef- Article 2 covers bribery by “any person,” but does
fective on December 1, 1998. not describe what persons or entities are covered by

Sources for this analysis include an unofficiahis term. It is our understanding that “any person”
translation of Greek Law 2656/1998 implementingeans any individual.
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Under Article 71 of the Greek Civil Code, legafiscation of the proceeds of a crime. Also, if an act
entities are generally responsible for the acts or onwéelates the anticorruption laws as well as Article 2(1)
sions of their representatives, meaning those in maf-Law 2331/1995 concerning money laundering then
agement positions, in carrying out the legal entitiesaragraphs 6 to10 of that article on the confiscation
functions. Greek law does not provide for criminaf goods will also apply. Goods may also be seized
responsibility for legal entities. Therefore, corporaturing the criminal investigation/inquiry under the
tions are subject only to administrative penalties (s€®de of Criminal Procedure Articles 258, 259, 260,
below). It is unclear to what extent a corporation coubl, 266, 288, and 495.
be held responsible for bribes involving lower-level Under Articles 111, paragraphs 3 and 112 of the
employees. It appears that under Criminal Code A?enal Code, the statute of limitations in general for
ticle 922, the company may also be held responsilalets of bribery, as for all crimes, is five years after the
in some circumstances for acts and omissions of @@mmission of the act.
employees and auxiliary personnel whose positions
have been prescribed by the company’s bylaws aBdoks and Records Provisions

when acting in the scope of their positions. Books and records are covered by Greece’s Ac-
counting Code. Violations of the code are punished
Coverage of Payee/Offeree under Law 2523/1997, which provides for both crimi-

The statute itself does not define “foreign publinal and civil sanctions. If the violations in question
official.” However, it is our understanding that there committed in furtherance of a bribe to a foreign
statute incorporates the definitions found in the Copublic official, Article 3 ofLaw 2656/1998 also ap-
vention and Official Commentaries, and specificallglies. Article 3 specifically prohibits off-the-books
that Convention Article 4(a) containing the definitiobusiness accounts, false bookkeeping entries, or false
of “foreign public official” and Commentary footnoteslocuments and provides for a three-year prison term
14-18 apply. It is our understanding that the definier such offenses, unless a longer term would apply
tion of a foreign public official will be interpreted inpursuant to another provision of Greek law. Article 4
light of the definitions of domestic public officialsof Law 2656/1998 gives the authority to investigate
under the Greek Penal Code, Articles 13 and 263(@ajplations of Article 3 to the Greek Financial and Eco-
which is even broader than the Convention definitionomic Crimes Office.

Penalties Money Laundering

Although Law 2656 state@n our English trans- Bribery of foreign public officials is a predicate
lation) that any person who bribes a foreign publiaffense for the application of the Greek money laun-
official “is punished with imprisonment of at least ondering law 2331/1995, as is the case with domestic
year,” the penalty could be from one to five yeatwibery, without regard to where the bribe occurred.
imprisonment, in conformity with the penalties pre-
scribed for bribery of domestic officials under GreeExtradition/Mutual Legal Assistance
Civil Code Atrticles 235 and 236. There do not appear Greece has an extradition treaty with the United
to be any fines for individuals for the bribery of doStates that has been in effect since 1932. The treaty
mestic or foreign public officials, although this is unincludes bribery as an extraditable offense. Gener-
confirmed. ally, under Article 437 of the Code of Criminal Proce-

As stated above, the Greek judicial system dodsre, extradition is permitted if the maximum prison
not recognize criminal responsibility for legal entisentence for the act upon which the extradition re-
ties. Article 5 provides three kinds of administrativguest is based exceeds two years under both Greek
penalties for a company whose managerial empldgw and the law of the country requesting extradition.
ees violate the law: fines of up to three times the valBeibery of foreign public officials is an extraditable
of any benefit that it has received; temporary or pasffense because, as noted above, the maximum prison
manent prohibition from doing business; or provisentence is five years. The Convention will serve as
sional or permanent exclusion from state grants the legal basis for extradition for the offense of brib-
incentives. Article 2(2) provides for the confiscatiorry of foreign public officials. Under Article 428 of
of the bribe or the value of the bribe. Article 76 of thine Code of Criminal Procedure, Greece cannot ex-
Greek Code of Criminal Procedure provides for cotradite its own citizens.
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The Greek government will offer mutual legal agranslation of Hungary’s law states that Hungary will
sistance in accordance with the European Conveapply its law to non-Hungarian citizens abroad, if the
tion on Mutual Legal Assistance concerning criminalcts are violative of Hungarian law and the law of the

acts, and in accordance with its bilateral mutual asgidace of perpetrationrSeeHCC § 4.

tance treaties. Article 7 of Law 2656/1998 gives the

authority for purposes of Convention Article 4 on ju€overage of Payor/Offeror

risdiction to the Greek Ministry of Justice.

The Hungarian statute applies to “person][s].” Hun-

garian law does not provide for criminal responsibil-

Complicity, Attempt, Conspiracy

ity of corporations. We are not aware of any adminis-

It is our understanding that the Greek Penal Cottative or civil sanctions that may be imposed on legal
Articles 45-49 on complicity and aiding and abettingersons for bribery.

apply to bribery of foreign public officials.

|
Hungary

Hungary signed the OECD Convention on De-
cember 17, 1997, and deposited its instrument of rati-
fication with the OECD on December 4, 1998.
Hungary’s implementing legislation entered into force
on March 1, 1999.

Our primary source for this analysis is the imple-
menting legislation contained in Title VIII of the Hun-
garian Criminal Code (Crimes Against the Purity of
International Public Life), dated December 22, 1998.

Basic Statement of the Offense
The basic prohibition for bribery of public offi-
cials is Section 258/B of the Hungarian Criminal Code
(HCC):
(1) The person who gives or promises a favor
to a foreign official person or with regard to
him to another person, which may influence
the functioning of the official person to the
detriment of the public interest commits a
misdemeanor and shall be punishable with im-
prisonment of up to two years.

Coverage of Payee/Offeree

A foreign official person is defined in the statute

to include the following eeHCC 8§ 258/F(1):

* A person holding a legislative, administrative
or judicial office in a foreign state.

» A person at an organ or body entrusted with
public power, public administration duties, who
fulfills tasks of public power, or state administra-
tion.

* A person serving at an international organiza-
tion which is constituted by international treaty,
whose activity forms part of the proper function-
ing of the organ.

» A person elected to the assembly or other elected
body of an international organization that is con-
stituted by international treaty.

* A member of an international court which has
jurisdiction over the Republic of Hungary, a per-
son serving the international court, whose activ-
ity forms part of the proper functioning of the
court.

Penalties

The penalties for bribery of a foreign public offi-

cial are up to two years for purchasing influence and
up to three years where the bribe was intended to in-
duce the official to violate his official duty, exceed
his competence, or otherwise abuse his official posi-
tion. These penalties are identical to those for domes-
tic bribery. Compare HCC 88253, 258/B. In addition,
Hungary authorizes the confiscation of property
“which was obtained by the perpetrator during or in
connection with the commission of the crime.” HCC
8 62, 63. In addition, the law provides for the confis-
cation of instrumentalities of crim&eeHCC 8§ 77,
T71A.
Jurisdictional Principles Although Hungary does not provide for criminal
Hungary applies the principles of territoriality andesponsibility of a corporation it does provide that an
nationality jurisdiction.SeeHCC § 3. In addition, our officer of a business association may be barred from

(2) The briber shall be punishable for a felony
with imprisonment of up to three years, if he
gives or promises the favor so that the for-
eign official person violate his official duty,
exceed his competence, or otherwise abuse
his official position.

(3) The perpetrator of the crime defined in sub-
section (1) shall not be punishable, if he gave
or promised the favor upon the initiative of the
official person because he could fear unlawful
disadvantage in case of his reluctance.
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being an “executive officer of a business associati@usic Statement of the Offense

until ... relieved of the detrimental legal consequences Section 109 of the General Penal Code provides:
related to his criminal record.” Act CXLIV of 1997 on (1) Whoever gives, promises or offers a pub-
Business Associations, § 23. In addition, such a per- lic official a gift or other advantage in order

son may be barred from being an executive officer in a to induce him to take an action or to refrain

particular profession for up to three yedsgeid. from an action related to his official duty, shall
be imprisoned for up to three years, or, in case
Books and Records Provisions of mitigating circumstances, fined.

Act XVIII of 1991 on Accounting defines the re-  (2) The same penalty shall be ordered if such
porting and bookkeeping obligation of economic or- a measure is resorted to with respect to a for-
ganizations. In addition, tax provisions include de- eign public official or an official of a public
tailed regulations concerning the verification, international organization in order to obtain
accounting, and registration of incomes and costs aris- or retain business or other improper advan-
ing in connection with the activity of the enterprise. tage in the conduct of international business.

Section 18 of the General Penal Code requires in-
Money Laundering tent for all criminal actions; therefore bribery of a for-

Foreign and domestic bribery are predicate odign public official must be intentionally committed.

fenses forHungary’smoney laundering offens&ee

HCC § 303. Jurisdictional Principles
Iceland’s law provides for both territorial and na-
Extradition/Mutual Legal Assistance tionality jurisdiction. Chapter 2 of the General Penal Code

Hungary will extradite non-nationals providedllows for prosecution of any offense committed, in part
there is dual criminalitySeeHCC § 11. Hungary will or in whole, in Iceland. The General Penal Code requires
extradite Hungarian nationals only if the person holdsly that a significant number of the elements be traced
dual nationality and is a resident of a foreign stat®. Iceland. Under Section 7 of the General Penal Code,
SeeHCC § 13. an offense is deemed to have been committed where its

Hungary has both an extradition treaty and ansequences are actual or deliberate.
mutual legal assistance treaty with the United States, Section 5 of the General Penal Code allows Ice-
both of which entered into force in 1997. land to prosecute its nationals for crimes committed

Hungary will provide mutual legal assistance pr@broad if the acts were also punishable under the law
vided that doing so will not “prejudice the sovereigntaf the nation where committed. However, under Sec-
security, or public order of the Republic of Hungarytion 8 of the General Penal Code, the penalties for
(Act XXXVIII of 1996 on International Legal Assis-such offenses are limited to those of the country where

tance in Criminal Matters, § 2). the crime is committed.
Complicity, Attempt, Conspiracy Coverage of Payor/Offeror

Hungarian law covers attempt and abettiBge Iceland’s General Penal Code applies to whoever
HCC 88 16-21. offers or pays a bribe, without reference to national-

ity. Legal entities are also covered under Act No. 144/
I 1998 on the Criminal Liability of Legal Persons on
Iceland Account of Bribery of Public officials.

Iceland has implemented the Convention by en-
acting Act No. 147/1998, amending its General PerGbverage of Payee/Offeree
Code, and Act No. 144/1998, on the Criminal Liabil- “Foreign public official” is not specifically de-
ity of Persons on Account of Bribery of Public Offifined in the General Penal Code. However, the ex-
cials. Both laws were passed on December 22, 19pBnatory notes to the act amending Section 109 of
and went into effect on December 30, 1998. Act Nthe General Penal Code expressly state that the term
147/1998 amended section 109 of the General Pefiateign public official” is meant to have as broad a
Code to fully equate bribery of a foreign official oscope as in the Convention. Furthermore, the explana-
an official of a public international organization withory notes state that the law will be interpreted in con-
bribery of a domestic public official. formity with the Convention.
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Penalties Complicity, Attempt, Conspiracy
Under Section 109 of the Iceland General Penal Section 20 of the General Penal Code provides that
Code, the maximum prison sentence for bribery ofamy attempt to commit a crime is punishable. Under
domestic or foreign public official is three years. FinegSection 22 of the General Penal Code all accomplices
may be assessed in certain circumstances. to an offense under the General Penal Code are crimi-
Act No. 144/1998, on Criminal Responsibilitynally liable. Furthermore, Section 70 of the General
of Legal Persons on Account of Bribery of Publi®enal Code provides that when two people commit a
Officials, provides that a legal person may be finemime, both may be prosecuted for the commission of
if its employees have committed acts of bribery @fie crime. In addition, under Section 70, acting together
domestic or foreign public officials. Icelandic lawto commit a crime is regarded as an aggravating factor.
provides for criminal responsibility of legal pers
sons. Legal persons are subject to fines, but _
statute gives no indication of the amount of thlapan
fines. Japan signed the Convention on December 17,
The Code of Criminal Procedure allows for th&997, and submitted its instrument of ratification with
seizure of “objects” if obtained by criminal meanthe OECD on October 13, 1998. On April 10, 1998,
under Section 78. “Objects” include documentshe government of Japan formally submitted the Con-

money, and proceeds. vention and its implementing legislation to the Na-
tional Diet. The National Diet approved the Conven-
Books and Records Provisions tion on May 22, 1998. The implementing legislation

Section 1 of the Business Records Act requires alas adopted September 18, 1998. The implementing
businesses, regardless of form, to maintain cldagislation provides that it shall enter into force as of
records. Section 6 of the Business Records Act the date on which the OECD Convention enters into
guires businesses to maintain records in such a mémmee for Japan. That date was February 15, 1999.
ner as to make all transactions traceable. Section 36 Japan’s legislation to implement the Convention
of the Business Records Act makes violating any p#stfound in amendments to the Unfair Competition
of the act a criminal offense. Violators may be finedrevention Law (Law No. 47 of May 19, 1993)
and, in serious cases, be imprisoned for a period QdCPL), rather than the Penal Code, where domestic

to exceed six years. bribery laws are found. The penalties are criminal,
however. Provisions of the Penal Code apply gener-
Money Laundering ally to all crimes unless specified otherwise.

Bribery of a foreign public official or a domestic  Sources for this analysis include an official En-
official is a predicate offense for the application djlish translation, prepared by the government of Ja-
Iceland’s money laundering law found in Section 26%an, of the Unfair Competition Prevention Law, as
of the General Penal Code. Where the bribe occureadended; information obtained from the government

is not a relevant consideration. of Japan through diplomatic exchanges; and unoffi-
cial translations of various provisions of the Japanese
Extradition/Mutual Legal Assistance Penal Code and other provisions of Japanese law.

Act 13/1984 on Extradition of Criminal Offend- There are concerns as to whether maximum fines
ers and other Assistance in Criminal Matters (Extrader natural and legal persons are “effective, propor-
tion Act) allows the extradition of any suspect so lortgpnate, and dissuasive,” as Article 3(1) of the Con-
as the alleged act is punishable under Icelandic laention requires. There is also a concern that Japan
for at least one year in prison. However, the extradvill not subject the proceeds of bribery to confisca-
tion of nationals of Iceland is forbidden under Setion, nor will it impose monetary sanctions of compa-
tion 2 of the Extradition Act. rable effect (other than the criminal fines that other-

The Extradition Act also governs mutual legakise apply to bribery) in lieu of such confiscation, as
assistance. Under the Extradition Act, Iceland witkquired under Convention Article 3(3).
render legal assistance regardless of the applicable
penalty. The Code of Criminal Procedure sets forBusic Statement of the Offense
the procedures for rendering legal assistance to for- Article 10 bis (1) of the Unfair Competition Pre-
eign states. vention Law prohibits any person, for the purpose of
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obtaining an improper business advantage, from of- ¢« Persons engaged in business operations (1) in
fering or promising any undue pecuniary or other which more than half of the stock or capital is
advantage to a foreign public official in order that held directly by a foreign government; (2) in which
such official act or refrain from acting in relation to the majority of the executives are appointed by a
the performance of his official duties, or in order to foreign government; or (3) that have been granted
induce such official to use his position to make an- special privileges by a foreign government.

other official act or refrain from acting in relation to « Persons engaged in public service for an inter-
the performance of his official duties. national organization.

Article 10 bis (1) does not include the element of < Persons exercising a public function that falls
intent. We understand that intent is generally an ele- under the competence of and is delegated by a
ment in all criminal offenses pursuant to Article 38 of foreign government or international organization.
the Penal Code. Also, Article 10 bis (1) does not ad- Under Articles 197 and 198 of the Penal Code,
dress bribes offered, promised, or given through il@ws against active and passive domestic bribery ap-
termediaries, nor bribes paid, on behalf of a publpy in cases in which a person is bribed in anticipa-

official, to a third party. tion of becoming a public official, if that person actu-
ally becomes a public official. It is not clear whether
Jurisdictional Principles this applies equally to bribery of a foreign public

Article 10 bis of the UCPL does not address basificial.
jurisdictional principles. Article 8 of the Penal Code
states that its provisions apply to crimes defined uRenalties
der other Japanese laws unless such laws specificallyUnder Article 14 of the Unfair Competition Pre-
provide otherwise. The UCPL contains no such preention Law, as amended, legal persons can be held
vision and therefore is governed by the Penal Codeiminally liable. Article 14 further provides that the
Article 1 of the Penal Code sets forth the principle afiaximum fine for legal persons is 300 million yen
territoriality; We understand that in order to establiglapproximately $2.5 million). There is no comparable
jurisdiction, at least one element of the offense mystnalty for domestic bribery because the Penal Code
be committed in Japan. Under Article 3 of the Pemahich covers domestic bribery does not provide for
Code, nationality jurisdiction is applied only for specieriminal liability of legal persons.
fied crimes; bribery is not one of them. Under Article 13, the penalties for natural per-

The statute of limitations for active bribery of forsons are imprisonment for up to three years or a maxi-
eign public officials, like bribery of domestic offi-mum fine of only 3 million yen (approximately
cials, is three years. Article 250 of the Code of Crim$25,000). The corresponding penalties for domestic
nal Procedure prescribes a three-year statuteboibery are imprisonment for up to three years or a
limitations for offenses with a potential sentence ofiaximum fine of 2.5 million yen (approximately
less than five years. Article 255 bis (1) of the Code $21,000) (Penal Code Article 198). It appears that a
Criminal Procedure provides that the statute of limiine or imprisonment can be applied in the alterna-
tations does not run during the period in which thive, but not together.

offender is outside Japan. Article 19 of the Penal Code provides for confis-
cation of the bribe or its monetary equivalent. It ap-
Coverage of Payor/Offeror pears that Japan does not intend to subject the pro-
Article 10 bis (1) prohibits conduct by any pereeeds of bribery to confiscation (although Article 19
son, without reference to nationality. appears to provide for this), or to apply monetary
sanctions of comparable effect.
Coverage of Payee/Offeree Japanese law apparently does not provide for other
In Article 10 bis (2), “foreign public official” is civil or administrative sanctions for bribery such as
defined to include debarment from government procurement or ineligi-

» Persons engaged in public service for a natiorality for government assistance.

or local government in a foreign country.

« Persons engaged in service for an entity condieoks and Records Provisions

tuted under foreign special laws to carry out spe- The implementing legislation does not include pro-
cific tasks in the public interest. visions on books and records. However, other provi-
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sions of Japanese law apply. Companies and part/iilll N
ships are generally subject to the Japanese Comnjesrea
cial Code. Under Article 498 of the Commercial Code,

“Sources for this analysis include an unofficial trans-
@fon of the Foreign Bribery Prevention Act in Inter-

fiational Business Transactions of 1998 (FBPA) and
lomatic reporting from the U.S. embassy in Seoul.

sheets, profits and loss statements, and other d
ments relating to financial accounting are to be pr
pared in accordance with the requirements prescri
by the Ministry of Finance. Those requirements are
set forth in the Ordinance of the Ministry of Financ asic Statement of the Offense

concerning Financial Statements. Under Article 193- Article 1 sets forth the purpose of the FBPA, which
2 of the SEL, documents relating to financial account-y, contribute to the establishment of sound practice in

ing d_mustubz au'gitg? agg cfe r;[:fieg byf_ag igdslper;‘d rnational business transactions by criminalizing brib-
auditor. Under Article of the Certified Pu Ic C‘ery of foreign public officials and providing the details
countants Law, accountants who falsely certify t

. . . cessary for implementing the OECD Convention.
correctness of financial documents are subject t0 ad- 1,5 pasic statement of the offense of bribery is con-
m(ljnlst;atlve'sgncltlons. I'tA.‘rt'CIfe 197 of the SEL %rot'ained in the FBPAs penalty provisions for natural (Ar-
vides for criminal penaities 1or persons who su tie 3) and legal (Article 4) persons. Article 3, entitled
false registration statements. Such persons may a

) T iminal Responsibility of Bribery,” provides that
_under A_rtlcle 18 of the SEL, be held civilly liable to Any person, promising, giving or offering [a]
injured investors.

bribe to a foreign public official in relation to
his/her official business in order to obtain [an]
improper advantage in the conduct of inter-
national business transactions, shall be sub-
ject to [penalties].

We understand that under Korean law generally a
ibe is “any undue advantage in relation to a public
official’'s duty or business.”

o . Article 4 covers such bribes on behalf of a legal
Extradition/Mutual Legal Assistance (?erson by a “representative, agent, employee or other

Money Laundering
Bribery, domestic or foreign, is currently not a
predicate offense under Japan’s money laundering
laws. A proposed anti—organized crime law would
appear to make acceptance of bribes by foreign plbl])
lic officials (passive bribery) a predicate offense.

The implementing legislation does not include pr ndividual working for [a] legal person in relation to

visions on extradition or mutual legal assistance. Uﬁl- - ”
" . . S business.
der the U.S.-Japan extradition treaty, bribery is an ex- There are two exceptions to the basic statement

traditable offense so long as it is punishable in bo(Bl? the offense. Article 3(2) provides an exception for

countries by imprisonment for a period of more th ) brib p - -
. es where they are “permitted or required by
one year. The United States and Japan do not ha law” in the country of the foreign public official

bilateral mutu_al legal assistance treaty. We ur_1derst (2) facilitating payments.
that legal assistance may be provided to foreign coun-
tries under the Law for International Assistance i
Investigation and the Law for Judicial Assistance
Foreign Courts.

Jurisdictional Principles

00 Article 2 of the Korean Criminal Code provides
for territoriality jurisdiction. Jurisdiction will be es-
tablished over any offense which has been commit-

Corgpllclt’y,PAﬂeImeta Conspqucy_ . ¢ AT fed in the territory of the Republic of Korea.
apan’s Penal Code covers instigation of (Article Article 3 of the Korean Criminal Code allows

61) and aiding and abetting (Article 62) criminal aClorea to prosecute its nationals for offenses commit-
Uf.‘der Japanese .Iaw, _a.ttempt d°e$ hot appl_y to EBB abroad (nationality jurisdiction). Article 6 of the
bribery of domestic officials. Accordingly, the imple, orean Criminal Code provides Korean jurisdiction

menting Iegbls_lsnon c:c}es not crlrt;!nallfzf_e _a}tempt Wit er any offenses in which the Republic of Korea or
respect to bribery of foreign public officials. 2 Korean national is a victim.

Chapter 2: Review of National Implementing Legislation 25



Coverage of Payor/Offeror ing for legal persons under Article 3, the entity itself
Article 3 covers bribes made by “any personrhay be fined under Article 4. Article 4 of the FBPA
without reference to nationality. provides for a maximum fine of the greater of one
Article 4 of the FBPA provides that a legal entitpillion won (approximately $840,300) or twice the
may be fined up to one billion won (approximatelprofits realized as a result of the bribe. As mentioned
$840,000) when a representative, agent, or otherove, the same provision provides an exception from
employee of the legal entity, in the ordinary condutite sanctions for corporate liability where there has
of the business of the legal entity, commits the dbieen “due attention” or “proper supervision” to pre-
fense of bribery of a foreign public official. If thevent an offense under the FBPA.
profit from the transaction exceeds 500 million won Article 5 of the FBPA provides for confiscation
(approximately $420,000), the fine may be up to twiad bribes in the possession of the briber or another
the profit. The fine is in addition to penalties that mgyerson who has knowledge of the offense after it has
be imposed on the representative, agent, or employeeen committed. However, the bribe proceeds are not
Fines will not be imposed if there have been signifsubject to confiscation. Instead, the FBPA in Articles
cant supervisory efforts to prevent the violation. 3 and 4 provides for a fine up to twice the profits
obtained through bribery of a foreign public official
Coverage of Payee/Offeree (see above).

“Foreign public officials” are defined in Article 2  Under Article 249 of the Criminal Procedures Act,
of the FBPA. Article 2 covers officials, whether apthe statute of limitations for the bribery of foreign pub-
pointed or elected, in all branches of government, lat officials under the act is five years. Article 253 of
either the national or local level. The FBPA covers dhie Criminal Procedures Act provides that when a pros-
foreign public officials who perform public functionsgecution is initiated against one of the offender’s ac-
such as “business, in the public interest, delegateddpmplices, or the offender remains overseas to cir-
the foreign government,” officials of public internacumvent punishment, the statute of limitations is
tional organizations, and persons working for consuspended.
panies “over which a foreign government holds over
50 percent of its subscribed capital” or over whicBooks and Records Provisions
the government exercises “substantial control.” Ar- It is our understanding that under Korean law, firms
ticle 2(2)(c) of the FBPA provides an exception famust prepare financial statements in accordance with
employees of businesses that operate on a “compKtrean accounting standards, which prohibit off-the-
tive basis equivalent to entities of [an] ordinary prbooks transactions and accounts. The accounting stan-
vate economy [sic]” and that do not receive “prefedards require all financial transactions to be recorded

ential subsidies or other privileges.” on the basis of objective documents and evidence.
We understand in addition that Korea’s External
Penalties Audit Law obligates auditors to report fraud on the

For individuals, Article 3(1) of the FBPA pro-part of managers to shareholders and a statutory au-
vides for a maximum prison sentence of five yeaditor. Korea’s regulatory authorities can bring admin-
or a fine of up to 20 million won (approximatelyistrative measures against firms and auditors for ma-
$16,800), or twice the profit realized as a result tdrial omissions, falsifications, and fraud. Firms and
the bribe. Article 3(3) provides that where imprisorauditors may, in some circumstances, be subject to
ment is imposed, “the prescribed amount of fingiminal sanctions.
shall be concurrently imposed.” The stated intent of
Article 3(3) of the FBPA is to effectively deprive thtMoney Laundering
offeror/payor of the profits obtained from the brib- Convention Article 7 requires that each Party that
ery. Under Article 132 of the Korean Criminal Codéhas made bribery of domestic public official a predi-
the criminal penalty for bribery of domestic publicate offense for the purpose of the application of its
officials is imprisonment for a maximum of fivemoney laundering legislation shall do so on the same
years and a maximum fine of 20 million won (apterms for the bribery of a foreign public officigur-
proximately $16,800.) rently, bribery of neither domestic nor foreign offi-

In addition to the fines imposed on representaials is a predicate offense for the application of Ko-
tives, agents, employees, or other individuals workean money laundering legislation.
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Extradition/Mutual Legal Assistance perform an official act. Pursuant to the recent amend-
It is our understanding that Korea's Extradition Aaghent, the term “public official” includes foreign pub-
provides for granting extradition requests on a recilie officials and officials of public international
rocal basis even in the absence of a treaty, but resepmgmnizations.
discretionary authority to the government to deny ex- Section 128 does not refer to intent. However, sec-
tradition. Finally, we understand that dual criminalittion 40 of the Penal Code states that the provisions of
is a mandatory condition for extradition under the Kehe Penal Code apply only if a person acts intention-
rean Extradition Act, but that Korea may deem the rally. Section 128 also does not mention bribes paid
guirement of dual criminality fulfilled if the offensethrough intermediaries, nor does it expressly cover
falls within the scope of Article 1 of the Convention. payments that are made to third parties for the benefit
of a public official. Under Section 128, the bribe must
Complicity, Attempt, Conspiracy be intended to induce a public official “illegally to
Complicity is covered under the Korean Crimingberform or omit to perform an official act.”
Code, which categorizes the offense as coauthoring,
abetting and aiding. Article 30 of the Korean CrimiJurisdictional Principles
nal Code provides that when two or more persons We understand that Norway exercises territorial
jointly commit an offense, each person shall be pujarisdiction over acts of bribery of foreign officials
ished as an author. Article 31(1) of the Korean Crinldy any person so long as any part of the crime is
nal Code provides that any person who abets anotbemmitted in Norway. In addition to territorial juris-
person in committing an offense shall be subject déction, under section 12(3)(a) of the Penal Code, Nor-
the same criminal liability as that of the actual ofway applies nationality jurisdiction over crimes, in-
fender. Article 32 of the Korean Criminal Code prczluding acts of bribery of foreign public officials,
vides that any person who aids another person’s cartnmmitted abroad by Norwegian nationals or persons
mission of an offense shall be punished by a penaltgmiciled in Norway.

which shall be less than that of the author. Under Section 67 of the Penal Code, the statute
of limitations for bribery of foreign officials is only

I two years. This is linked to the length of the maxi-

Norway mum penalty. If Norway increases the maximum term

Norway signed the Convention on December 1@f imprisonment then the statute of limitations will
1997, and submitted its instrument of ratification witautomatically increase.
the OECD on December 18,1998. The amendments
to the Penal Code were passed on October 27, 1998yerage of Payor/Offeror
and entered into force on January 1, 1999. Section 128 specifically covers acts by “any
Norway has implemented the Convention bgerson.”
amending Section 128 of the Norwegian Penal Code
to extend existing provisions of law regarding thEGoverage of Payee/Offeree
bribery of domestic public officials to cover the brib- Although Norway’s law apparently does not de-
ery of foreign public officials and officials of publicfine foreign public official, we understand that Nor-
international organizations. way will interpret “foreign public official” in accor-
Sources for this analysis include the Norwegiatance with the requirements of the Convention.
Penal Code, the Extradition Act and information pro-
vided by our embassy in Oslo. Penalties
There are concerns that under Norwegian law, the Under Section 128, the penalty for natural per-
maximum penalty for bribery of a foreign public ofsons (for bribery of domestic or foreign officials) is a
ficial is imprisonment for only up to one year, anfine or imprisonment for a term not exceeding one
that the relevant statute of limitations is only two yeangear. It is unclear whether penalties could be applied
in the alternative or cumulatively. There is no stated
Basic Statement of the Offense limit on the amount of fines.
Section 128 prohibits any person from using Under Section 48(a) of the Penal Code, enterprises
threats or the granting or promising of a favor to imray be held criminally liable when a penal provision
duce a public official illegally to perform or omit tois contravened by a person acting on behalf of the
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enterprise. (“Enterprise” is defined as a company,ovides that imprisonment shall not exceed one year.
society or other association, one-person enterprisiwever, Section 3.2 of the Extradition Act provides
foundation, estate or public activity.) that the “King-in-Council” may enter into extradition
There is no stated limit to such fines; Section 48(bjreements covering criminal acts with penalties un-
lists factors that are to be considered in determinidgr Norwegian law of one year's imprisonment or less.
the size of a fine. Under Section 48(a), an enterpriSection 2 of the Extradition Act prohibits the extradi-
may also “be deprived of the right to carry on busiion of Norwegian nationals.
ness or may be prohibited from carrying it on [sic] in The United States and Norway do not have a mu-
certain forms.” tual legal assistance treaty. It is our understanding, how-
Confiscation of both the bribe itself and the preever, that using the Convention as a legal basis, Nor-
ceeds of bribery is authorized under Section 34-37(y will provide assistance to other parties.
of the Penal Code.
Norway apparently does not currently have civomplicity, Attempt, Conspiracy
or administrative sanctions that could be applied in Section 128 of the Penal Code expressly applies to

cases of bribery of foreign officials. those who are accessories to acts of bribery. It is not
clear to what extent participation as an “accessory”
Books and Records Provisions would cover incitement, aiding and abetting, or autho-

Section 2.1 of the Norwegian Accounting Act rerization of acts of bribery. Apparently, the Penal Code
guires that records be kept of all information that &ontains no specific provisions on conspiracy.
“of importance for the size and composition of prop.
erty, debts, income and expenditure.” Section 8.5 pfo=, "
vides that violations of the Accounting Act are purMnited Kingdom
ishable by fines or imprisonment. The United Kingdom signed the Convention on
Under Section 5.1 of the Auditing Act, auditor®ecember 17, 1997; it was approved by Parliament on
are required to ensure that accounts are correct, thavember 25, 1998. The U.K. deposited its instrument
the company manages its capital in a prudent fagi-ratification with the OECD on December 14, 1998.
ion, and that there are satisfactory internal controls. The following review is based on the texts of rel-
Pursuant to Section 9.3, violators of the Auditing Aevant U.K. laws, information from our embassy in

are subject to fines or imprisonment. London, and a March 1998 Report of the U.K. Law
Commission that considered how the U.K. would meet
Money Laundering the requirements of the Convention.

Section 317 of the Penal Code makes it a crime to Under U.K. law, bribery of public officials is pri-
receive or obtain the proceeds of any criminal actarily covered under three statutes: the Public Bodies
under Norwegian law, as well as to aid and abet tB@errupt Practices Act 1889 (“the 1889 Act”), the Pre-
securing of such proceeds for another person. Axvention of Corruption Act 1906, and the Prevention of
result, bribery of domestic or foreign officials is &orruption Act 1916 , referred to collectively as the
predicate offense for the purpose of application Erevention of Corruption Acts. These statutes do not
money laundering legislation. specifically address the bribery of foreign public offi-

Violations of Section 317 are punishable by finegals. The U.K. has stated, however, that these statutes
or imprisonment for a term not exceeding three yeaegldress the offenses covered in the Convention and
For “aggravated offenses”, the penalty is imprisofhat it is in compliance with the OECD Convention under

ment for a term not to exceed six years. the 1906 act. Generally, the 1906 act criminalizes bribes
corruptly offered or given by any person to an agent to
Extradition/Mutual Legal Assistance induce him or her to act or not to act in relation to his

Under the extradition treaty between the Unitea her principal’s affairs or business.
States and Norway, bribery is an extraditable offense
so long as it is punishable in both states by a pendBgisic Statement of the Offense
of deprivation of liberty for a period of more than Section 1(1) of the 1906 act states that
one year. This dual criminality requirement is also If any person corruptly gives or agrees to give
found in Section 3.1 of the Extradition Act. As previ- or offers any gift or consideration to any agent
ously noted, currently Section 128 of the Penal Code as an inducement or reward for doing or for-
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bearing to do, or for having after the passing and/or a fine of £5,000 (approximately $8,000).
of this Act done or forborne to do, any act in For convictions in crown courts, the penalty is a
relation to his principal’'s affairs or business, maximum of seven years imprisonment and/or an
or for showing or forbearing to show favour unlimited fine. There are no express provisions on
or disfavour to any person in relation to his corporate criminal liability, but we understand that
principal’'s affairs or business ... he shall be companies can be fined for breaches of the crimi-
guilty of a misdemeanor. nal law. Persons found guilty of bribery, may, at
The 1906 act applies to all “agents,” whether ithe discretion of the court, be ordered to pay the
the public or private sector, who act corruptly in rel@mount or value of any gift, loan, fee, or reward
tion to his or her “principal’'s” affairs or business. Ameceived by him or her.
“agent” is anyone who is employed by or acting for There is no statute of limitations under U.K. laws
another, or any person serving under the Crown for prosecution of bribery cases.
under any corporation or any public body.
Books and Records Provisions
Jurisdictional Principles The Companies Act of 1985, Sections 221, 222,
With very few exceptions, the U.K. exercises onlgnd 722 prohibit generally the establishment of
territoriality jurisdiction. It is our understanding thabff-the-books accounts, the making of off-the-books
if any part of the offense, either the offer or acceps inadequately identified transactions, the recording
tance or agreement to accept, takes place within tifemonexistent expenditures, the entry of liabilities with
territory of the U.K. jurisdiction, it can be prosecutethcorrect identification of their object, and the use of
in the U.K. The Criminal Justice Act of 1998 on Teffalse documents. These provisions govern private and
rorism and Conspiracy provides that any conspirapyblic limited companies, companies limited by guar-
in the U.K. to commit crimes abroad is a criminantee, and unlimited companies.
offense, and our embassy reports that the antiterror-
ism legislation would apply to a conspiracy in thMoney Laundering

U.K. to bribe a foreign public official. It is our understanding that since offering and
accepting bribes are indictable offenses, they auto-
Coverage of Payor/Offeror matically fall within the purview of U.K. money-

The Prevention of Corruption Acts concern bridaundering legislation, both as to the bribe and the
ery by “any person” without distinction as to nationbribe proceeds.
ality. The 1906 act, which covers bribes by “any per-
son,” does not define “person.” Extradition/Mutual Legal Assistance
The U.K. legal system provides criminal liability for ~The U.K. has extradition agreements with all of
corporations. Companies can be held criminally respdghe OECD member countries except Japan and Ko-
sible, and fined, for the acts of those who control thea. In the absence of an extradition agreement, the
company, including representatives of the company.U.K. considers extradition requests on an ad hoc ba-
sis. If, under the law of the country requesting extra-
Coverage of Payee/Offeree dition, the offense is punishable with a prison term of
It is our understanding that under the U.K.s antiwelve months or more, extradition may be available.
corruption laws, an official is identified based upob.K. nationals may be extradited.
his or her position as an officer, member or servant of Under Part | of the Criminal Justice Act of 1990
a “public body.” (International Cooperation), the U.K. can provide mu-
The 1906 act uses agency law to forbid bribé&sal legal assistance to other countries without trea-
that would encourage an agent in the private sectotties or agreements. It is our understanding that the
contravene the principal/agent relationship (subgd:K. will provide assistance to foreign authorities to
guently amended in the 1916 act to apply equally facilitate any criminal investigation or proceeding in

agents in the public sector). the requesting country, and that there is no threshold
penalty level for the provision of mutual legal assis-
Penalties tance. We further understand that dual criminality is

The penalty for corruption in a magistrate'siot required for mutual legal assistance other than in
court is a maximum of six months imprisonmergeneral cases of search and seizure.
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Complicity, Attempt, Conspiracy
Complicity, aiding and abetting, incitement, and
authorization are addressed in an 1861 act entitled
“Aiders and Abettors,” which provides that
Whosoever shall aid, abet, counsel, or pro-
cure the commission of [any indictable of-
fense], whether the same be [an offense] at
common law or by virtue of any Act passed
or to be passed, shall be liable to be tried, in-
dicted, and punished as a principal offender.
Under U.K. law, conspiracy to commit a crime is
also a crime, and subject to the same penalties as the
primary offense.

30 Addressing the Challenges of International Bribery and Fair Competition



